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Abstract 
Court's ability to replace the disciplinary sanction imposed by the employer with 
an easier one is the power to individualize employee’s disciplinary sanction imposed by the 
general statutory  criteria –  the circumstances  of committing  the crime,  the degree  of 
culpability of the employee consequences of a disciplinary offence, the general behaviour 
of the employee and any disciplinary sanctions previously incurred. Another issue under 
discussion and which was not brought about a unified point of view is about the possibility 
of temporary suspension of disciplinary decision enforcement, pending resolution of the 
challenge which the court was invested with. This is why it’s necessary the intervention of 
the legislator as statuary express the legal nature of the disciplinary decision. In all cases 
where the court ordered the annulment of illegality punish the employee who suffered an 
injury  will  receive  compensation  under  article 52, paragraph 2, article 78  or,  where 
appropriate, article 269 paragraph 1 of the Labour Code. 
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In law literature there is a controversy regarding the possibility of the court 
to replace the disciplinary sanction imposed by the employer with an easier one. 
A first opinion
3, which we agree, says that the court, as it has the plenitude 
of disciplinary jurisdiction, is able to censor the legality and the validity of the 
penalty. In this case, the court has the right to impose itself a disciplinary sanction 
by replacing the employer’s with an easier one, without making the situation worse 
for the employee. The court, once vested, has to solve the case in all its aspects. 
This doesn’t mean an interference of the authorities in the employer’s powers
4. The 
latter’s prerogative to order a sanction stops when it is applied. This is the moment 
when the authorities invested by law with the jurisdictional control intervene, 
having the right to decide its own solution, their control being a devolutive one
5. 
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Concluding, an erroneous individualization of disciplinary violations by employers, 
determine the court intervention, by replacing the disciplinary sanction as the 
circumstances, the guilt and the consequences of the act were not likely for that 
penalty
6. In fact, the court does not apply an easier sanction, but it partly changes 
the contested decision, as it was an unlawful and too severe
7. Thus, we are talking 
about the court’s powers to individualize the employee’s disciplinary sanction 
imposed by the general statutory criteria – the circumstances of committing the 
crime, the degree of culpability of the employee, the consequences of a disciplinary 
offence, the general behaviour of the employee and any other disciplinary sanctions 
previously incurred.  
The judicial practice maintain the same opinion, that if the court’s role is to 
review only the legality of the measure, and the employer may impose a penalty 
without admitting the court censorship, the free access to the court of the employee 
would be illusory
8. For example, the disciplinary sanction of dismissal was 
replaced by the reduction of the salary for a period of 1-3 months with 5-10%, 
whereas the employee guilt is low and he’s general behaviour at work and the 
circumstances in which they have committed does not fit with the penalty
9. The 
same decision was given when the court found that the employee acted without 
knowing that he produces a particular loss and the guilt is reduced
10. It was also 
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considered that the sanction of disciplinary termination of the employment contract 
can be replaced with an easier one, if the employee breached the rules included in 
his job description in order to avoid causing a bigger damage to his employer
11. 
Other authors
12 have considered that no other body may impose 
disciplinary sanctions under the sanction of nullity, no matter what place it 
occupies in the state system, except for those authorities called upon by law to 
establish and enforce this kind of measures. Some courts agreed that the 
disciplinary sanction is the exclusive attribute of the employer and that their job is 
just the judicial control of legality and solidity of a disciplinary measure, meaning 
that they can’t impose others, on the reason that the employer has not properly 
applies the criteria of individualization under article 266 of the Labour Code
13. 
An intermediate point of view
14 says that, although a court may decide the 
replacement with  an easier disciplinary measure, when the employer defined in the 
internal rules the violations and penalties, the judge can’t change the penalty 
imposed, but only to consider whether the act was committed or not. So, if a certain 
act was regarded as a serious misconduct by internal rules and its sanction is 
dismissal, the court can’t replace the measure, otherwise they would violate the 
employer right to organize its activity and would undermine its authority, 
encouraging indiscipline at work. This opinion is qualified to be wrong
15. The 
internal rules can’t contain other disciplinary sanctions, except the ones mentioned 
in Labour Code
16, and the penalties can be applicable only as a result of a pre-
disciplinary research
17. 
Another issue under discussion in the literature is the possibility of 
temporary delay of enforcement of the disciplinary decision, until the court gives a 
solution to the appeal
18. 
According to other authors, who we rally, the decision of disciplinary 
sanction is enforceable. This fact justifies the possibility of introducing an 
application for stay of execution until the employee’s complaint is solved by the 
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court. For this purpose, shall be applied by analogy the stipulations in the Code of 
Civil Procedure relating to suspending the enforcement
19 or directly those 
regarding the presidential ordinance procedure
20. Judicial practice also allowed the 
possibility of temporary suspension of enforcement of the disciplinary decision
21. 
In another opinion, suspension of the sanction execution is inadmissible
22. 
It is considerate a serious violation of law which is not allowed in a state law. One 
of the reasons was that the disciplinary decision is only a labour law act which 
comes from the employer who exerts his powers. It is not an executory act. 
However, it was claimed that a document may be an executory 
act/enforceable through the effects they produce, even if this term is not used in 
terminis
23. Thus is noted that the employer, by using its unilateral powers, creates a 
legal obligation report in which he has the right to impose a disciplinary sanction 
and the employee has the related obligation to obey, no matter his will. This is why 
they draw the conclusion that sanctioning decisions can be classified as executory 
acts
24. 
The acceptance of this solution of admissibility of the temporary 
suspension of disciplinary decisions has advantages for both employer and 
employee. The first one would no longer be kept for paying compensations to the 
employee in order to remove those intervening situations. The latter would not be 
called to bear the consequences of an unlawful and ungrounded decision. 
In this context, we consider it appropriate the interference of the legislator 
who enacts in an express way the legal nature of the decision of disciplinary 
sanction. 
In all the cases in which the court ordered the annulment for illegality or 
groundlessness, the employee who suffered damage shall receive compensation 
under article 52 paragraph 2 or article 78 of the Labour Code. For those situations 
that are not mentioned in this two legal texts, the compensation shall be received 
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under article 269 paragraph 1 in the same Code
25 which says that the employer is 
obliged under the rules and principles of contractual liability to make up for the 
loss caused to the employee if he caused him a moral or pecuniary damage during 
job obligation or in connection with it. If the sanction was to suspend the 
individual contract of employment or disciplinary dismissal, the compensation is 
the remuneration and other entitlements of which the employee would have 
profited during the period he was absent from work. In addition we are talking 
about a resuming the previous activity in both situations, but the difference 
between them comes from the fact that it operates by law in the first case, while in 
the latter work may be ordered by court only at the requests of the employee 
(article 78 paragraph 2 of the Labour Code). If the employee does not request it, 
the solution given by the legislator is that the individual contract of employment 
ends when the court decision comes final and irrevocable
26. Although the 
legislature has not determined the amount of damages for disciplinary sanctions in 
article 264 paragraph 1 letter c-e of the Labour Code (reduction to a lower rank, 
basic salary reduction, basic salary reduction and/or management allowance) is 
understandable that they will consist of the difference between actual salary and the 
one properly received by the penalized person. By all means, the cancellation of 
demotion supposes the resumption of the work covered by the individual contract 
of employment. 
If the disciplinary sanctions are improperly imposed, the employee is also 
entitled to moral damages under article 269 paragraph 1 of the Labour Code. This 
legal text was changed by article 1 in Law no. 237/2007. Before that, in courts 
practice there was no unitary point of view concerning moral damages in labour 
litigations. Some of the courts have ruled that the request for damages is 
inadmissible in a labour dispute, because it is omitted the civil law role as a 
common law in relation with labour law
27. By contrast, other courts considered that 
the granting of moral damages is admissible because of this role and if there aren’t 
contrary provisions in the labour law or they aren’t enough, can be applied article 
998-999 of the Civil Code
28. The High Court of Cassation and Justice put an end to 
this controversy by an appeal on the points of law in which it is said that the 
employee is entitled to moral damages only if the law, the collective agreement or 
the individual contract of employment contains express clauses in this way. It also 
says that article 998-999 of the Civil Code can’t be enforced in employment 
relations as long as the asset mutual responsibility of the parties in such a report 
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can’t flow only from an employment contract, based on principles of contractual 
liability, while in common law damages for a patrimonial loss can be established 
only as an exception, if there is a legal provision for that or if there is stated 
specifically in the contract
29.  Currently the legislator stipulates deliberately in 
article 269 paragraph 1 of the Labour Code that patrimonial responsibility of the 
employers may be set for both pecuniary and moral damages. 
In order to establish compensation for a non-pecuniary damage, the court 
will take into account a number of criteria, such as the negative consequences both 
physical and psychological, the importance of the moral values affected, the extent 
to which these values have been harmed, the intensity of which the results of the 
injury were perceived, the extent of which the family, social and professional status 
of the employee have been affected
30. 
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